
 
 

TERMINATING A NON-UNION EMPLOYEE 

 
To begin with, let us look at three 
scenarios: 

 The traditional, and somewhat 
naive, approach to termination.  
 
Someone in leadership does not 
like an employee’s attitude, 
behaviour, or performance 
resulting in a spontaneous 
severance or termination 
package being prepared. The 
employee signs a waiver, 
claiming not to file a legal suit 
against the employer and takes 
the money and exits stage left. 
This could all happen within an 
hour. 
 
It is potentially harmful to a 
company’s culture, employee 
relations and it is a naive 
business practice because the 
waiver, in far too many 
jurisdictions, does not preclude 
the terminated employee from 
taking further legal action. 
 

 In today’s business climate, a 
union wishing to organize your 
company will provide the legal 
counsel at no cost to the 
employee. This service is much 
like a ‘loss leader’ in the retail 
world. Such action will 

demonstrate that the union is 
there for non-union employees.  
 
Regardless of the legal outcome, 
the union will determine ways 
and means to positively market 
their efforts on behalf of the 
terminated employee. This will 
be the base from which the 
union will start an organizing 
campaign.  

 
 Finally, and somewhat 
surprisingly, the Labor Board 
itself will assist the terminated 
employee [even if s/he is not a 
union member] in proceeding 
with their legal claim - if the 
Board believes their own 
regulations or the employee’s 
rights have been violated. 
 

Termination of employment is 
never one of those leadership 
responsibilities that brighten your 
day. However, we know it does 
happen and our advice is: 
Have complete documentation 
concerning the employee’s 
performance and how and when 
they have been informed of their 
‘poor’ performance and what you 
[the employer] have done to assist 
the employee to improve. One poor 
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performance incident is usually 
insufficient to justify termination. 
 
Though never intended to be a 
public event, termination 
discussions are generally not a 
private matter - team members 
and co-workers will know what is 
going on. You might wish to think 
of them as an audience watching 
you ‘perform’ while asking 
themselves ”Could this happen to 
me?” 
 
A termination discussion is about 
the employee’s job performance 
and not about their personal, 
physical or medical characteristics 
[and this includes every topic 
covered by Human Rights/Diversity 
legislation]. 
 
You hired the employee in the first 
place because you judged s/he 
could perform the job’s 
requirements, not because s/he 
was too tall, too short, introverted 
or extraverted, etc. A guide to 
follow is that no employee should 
leave a termination discussion: 
• being surprised and/or 
• having their self-esteem 

shattered.  
Termination should be an ‘adult-to 
adult’ discussion. Remember, the 
employee now has to go and find a 
new job. 
 
It is always a good practice to have 
someone from Human Resources or 
a senior leader/manager present 
when the discussions take place. 
Unfortunately, most Front Line 
leaders and managers are not 
trained to handle a termination 
discussion with objective 

compassion. Without such training, 
it is difficult to avoid slipping into 
personal traits … and not sticking 
to the facts or evidence of poor or 
unacceptable performance.   
 
Always follow the regulations and 
precedents established by your 
provincial/state Labour Board. In 
Ontario, for example, your primary 
reference will be to the latest 
iteration of the Employment 
Standards Act. Likewise, if your 
company’s Termination Policy is 
more generous than the legal 
requirements, follow your internal 
Policy. Such a Policy is likely the 
source document for a segment of 
the Employee Handbook. 
 
Most Labour Tribunals will view 
termination as having very serious 
consequences for the employee -- 
almost analogous to Criminal Law 
when viewing a crime deserving a 
long or life sentence. Under 
Positive Employee Relations™ 
[PER] guidelines, termination also 
affects the employer.  
 
As mentioned before, one is on a 
stage when talking about 
termination and the ‘employee 
audience’ is the critic. 
 
The legal component of termination 
deserves further commentary. You 
can terminate the services of any 
employee at any time you wish! 
“You are fired!”…will be enough to 
end the employment relationship. 
But [and it’s a big but] there is a 
price to pay: the financial terms to 
conclude the written or implied 
employment contract; and, the 
impact [trust, respect, morale, 
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etc.] this will have on other 
employees. 
 
This latter point, over the long 
term, is the costly one -- for this is 
how employees will see you living 
your company’s Values as 
inconsistent with the Guiding 
Behaviours. When escorting the 
employee to the door, reflect for a 
moment -- “this is not the end, it is 
just the end of the beginning for 
the employee and potentially for 
you”. 
In a PER workplace we use length 
of service in very few situations - 
performance trumps seniority.  
 
Establishing vacation limits is one 
of the few examples. Another is the 
Employment Standards Act when 
determining how much the 
terminated employee is eligible for 
in compensation [wages and 
benefits]. Also, the more senior 
their position, the more finances 
will come into play. 
 
The possibility of termination 
begins the moment the Letter of 
Employment is signed. Therefore, it 
is a good idea to make the matter 
clear and understood by both 
parties up-front. If you are going to 
build a relationship with the 
employee, there is no time like the 
present to start. 
 
For example in Ontario, we can 
include a ’termination paragraph’ in 
the Employment Letter. The 
wording states that any termination 
will follow the regulations of the 
Employment Standards Act and 
your own Human Resource Policies, 

whichever is the most 
advantageous for the employee. 
 
When the candidate is being hired 
into a mid-level or leader’s position 
it would be prudent to give the 
candidate the Letter of 
Employment and a 48 hour period 
to consider the ‘offer’ before 
signing. You can even suggest that 
they seek the advice of their 
lawyer. 
 
A number of our Fortune 500 
clients will pay the candidate’s legal 
fees to review and comment on the 
terms and conditions mentioned in 
the letter. 
 
Why go to all this expense? To 
avoid a later situation when the 
senior leader [the one being 
terminated] says they were under 
undue influence, coercion or some 
other action that obliged them to 
sign the Letter of Employment. We 
are likely talking about a six figure 
severance package and you don’t 
want to look back and see a simple 
fix that you overlooked. 
 
When asked to conduct a Union 
Vulnerability Audit™, I always 
include a review of some employee 
files: 
• In the last 3-4 months who has 

been terminated, 
• In the last 3-4 months who quit 

the organization, and 
• In the 3-4 months, the most 

recent employees under some 
form of disciplinary action. 

 
What I’m looking for is: 
• How closely were the 

organization’s Values and 
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Guiding Behaviours followed, 
and 

• Was the employee involved in 
the process, did they receive 
copies of all correspondence, 
and were they given 
opportunities to turn negative 
performance into positive 
behaviour. 

 
This is something you can do now - 
ask your Finance or Quality 
Assurance Leader to conduct the 
review for you.  
On the legal side of the 
‘termination question’ speak with 
your employment lawyer/solicitor.  
 
For the Human Resource side of 
this question, let’s assume the 
employee performs an hourly-paid 
job in your manufacturing or 
distribution department. As a 
union-free company, following a 
Positive Employee Relations 
program, you would have already 
implemented a Performance 
Management Program. Employees 
in hourly-paid positions have as 
much right to, and need for job 
performance feedback as do 
employees in salaried positions. [In 
Unions are not Inevitable© 5th Ed., 
Ch. 16 we discuss this in detail, 
including sample forms]. 
 
In response to the original 
question, “Yes, you can fire any 
one you wish.” But you must be 
willing to pay the price! And that 
price would, in all likelihood, 
include some of the following: 
• A legal claim for wrongful 

dismissal. 

• An unfair labour practice issued 
by a union or even by the 
Labour Board. 

• The impact this will have on 
many other employees as they 
question the fairness of the 
termination in light of their own 
situation. 

• A major platform for a union 
organizer. 

 
A final note: if any employee is 
disciplined or terminated, go back 
to the personnel file and review the 
hiring procedure. 
• Were the interview questions 

open-ended? 
• Did the candidate respond 

openly, fully and cooperatively? 
• How did they answer questions 

about taking responsibility for 
the job/their behavior? 

• Did they delegate upwards? 
• Were previous employment 

records validated? 
You are looking for any information 
that might have led you to 
reconsider the validity of the hire 
decision. 
 
 

 


